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CURRENT TOPICS 


Viscount Finlay 

THE Bench loses one of its best judges and the legal 
profession one of its best friends in the death on Ist July of 
VIscOUNT FINLAY, a Lord Justice of Appeal. His urbane 
presence will be missed in the precincts of the Law Courts 
amd his wide circle of friends have lost a genial and sympathetic 
companion. Most of all, the United Nations War Crimes 
Commission will lose his invaluable services as United 
Kingdom representative, a post to which he was appointed 
only last January. ViscouNT FINLAY was the only son of 
the first Viscount Finlay, Lord Chancellor from 1916 to 
1918. At Cambridge he was President of the Union, as so 
many famous men have been, and he was called to the Bar 
four years after taking his degree in 1897. He enjoyed a 
large practice at the Bar and his experience as Junior Counsel 
to the Board of Inland Revenue stood him in good stead 
when he later served as Revenue judge. In 1914 he took 
silk ; in 1916 he was chairman of the Contraband Committee ; 
from 1917 to 1919 he was vice-chairman of the Allied Blockade 
Committee, and in 1918 he was temporary legal adviser to the 
Foreign Office. In 1920 he was made a K.B.E., and received 
the Légion d’Honneur and the Italian Order of St. Maurice 
and St. Lazarus. In 1924 he was appointed a judge of the 
King’s Bench Division and in 1938 he was promoted to the 
Court of Appeal. It should also be recalled in view of the 
renewed interest in legal aid that he presided over a Committee 
on Legal Aid for the Poor which issued two reports in 1927 
and 1928. His combination of dignity, efficiency and rare 
charm will long be a precious memory to those who had the 
good fortune to appear before him. 


The United Nations’ Charter 

THE preparatory work at Dumbarton Oaks has now been 
fully justified by the completion at San Francisco on 26th June 
of the Charter of the United Nations. The full text of this 
document makes it clear that apart from amplification of the 
functions of the Economic and Social Council and the new 
chapter on trusteeship for non-self-governing territories the 
machinery for securing world peace is substantially as it was 
conceived at Dumbarton Oaks. There are to be six principal 
parts of the organisation, viz., a General Assembly, a Security 
Council, an Economic and Social Council, a Trusteeship 
Council, an International Court of Justice and a Secretariat. 
Action is to be taken on an affirmative vote of not less than 
seven members of the Security Council, which is to be composed 
of eleven members, five of them, Great Britain, the U.S.A., 
the U.S.S.R., France and China, being permanent members, 
all of whom must concur in a majority vote. Annexed to 
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the Charter is a statute enacting how the International Court 
of Justice is to function, and by the Charter itself ‘‘ each 
member . . . undertakes to comply with the decision of the 
International Court of Justice in any case to which it is a 
party.’ The Security Council may, on application by a party 
to a dispute, recommend or decide upon measures to be 
taken to give effect to the judgment. Other tribunals are not 
excluded. The separate organs of the United Nations may 
request advisory opinions of the court on legal questions 
arising within the scope of their activities. The legal 
machinery provided seems complete. Is human nature 
strong enough to support it and make war a thing of the past ? 
The destiny of the human race depends on the answer to this 
question. 
U.S. Lawyers in Solicitors’ Offices 

AN admirable scheme which we have no doubt will receive 
a great welcome from solicitors in this country is that by 
which the United States authorities, with the approval of the 
British Government, propose to enable members of the 
U.S. Forces to obtain experience in British,professions, trades 
and industries. The Council of The Law Society have been 
approached and they print a request to solicitors in the 
June issue of the Law Society's Gazette. They express the 
hope that solicitors will be prepared to offer to provide a 
seat in their offices for American lawyers serving .in the 
United States Forces. Each United States lawyer for whom 
a vacancy is found will be housed, paid and fed as a member 
of the U.S. Forces and will attend as part of his military 
duties at the solicitor’s offices for a period of a month in 
order to give him an opportunity of meeting British lawyers 
and of studying the practice and procedure of the profession. 
At the end of the month he will return to his unit and his 
place will be taken by another American lawyer. Solicitors 
who are prepared to co-operate in the scheme should inform 
the secretary as soon as possible whether the facilities will 
be available until next March or thereabouts, or for what 
shorter period. The U.S. authorities have indicated that 
the longer the periods offered, the more simplified will become 
their administration of the scheme. It is a scheme which 
has its appeal on the grounds of both sentiment and 
expediency, and we wish it well. 


Solicitors’ Salaries 
WE consider it worth while to revert to the question of the 
low rate of solicitors’ salaries (see ante, p. 286). It is obviously 
engaging the attention of young solicitors in the Forces, who 
are reflecting on their chances of rehabilitating themselves in 
their adopted professions. A further letter to the Scofsman 
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(20th June) on this topic comes from a member of the R.A.F., 
signing himself appropriately “‘ De Minimis.’”’ This quotation 
may serve as the text of his letter, with the substitution of 
“law societies’ for “‘lex’”’ in the phrase “‘ non curat lex.”’ 
He suggests that the remedy is to make the law societies 
“really representative of the whole profession and not, as 
at present, of ,a few gentlemen with prosperous practices in 
the big cities, to whose advantage it is that matters should 
remain as they are.” With the development of air travel, he 
writes, it ought to be feasible to set up something in the nature 
of a legal parliament in which assistant solicitors and legal 
clerks would be adequately represented. A letter in the same 
issue urges the setting up of an association to speak with 
one voice for all qualified solicitors seeking employment. 
“The profession must accept the principle of collective 
bargaining and the setting up of a joint council, on the lines 
of the Joint Industrial Councils.”” Unless young men are to 
drift into other and better-paid professions, this is obviously 
a problem worth thinking about from the employer’s as well 
as the employee’s point of view. 


Salaried Partners 

THE statement by the Council of The Law Society in the 
June issue of the Law Society’s Gazette, that the Solicitors’ 
Accounts Rules, 1945, apply equally to salaried partners 
as to partners who are remunerated by a share in the profits 
should not take by surprise any solicitor who has considered 
what are the legal responsibilities which he undertakes on 
becoming a partner. His duty to take part in the management 
of the firm’s business, and his liability for the debts of the 
firm in the absence of full notification to creditors of any 
limitation of that liability should be sufficient to remind 
salaried solicitors of their duties to watch the books and the 
accounts. “If money is paid to a firm of solicitors,’’ the 
Council states, ‘“‘the money is paid to and received by each 
of the solicitors who are held out to the public as being 
partners in that firm. — If, therefore, a solicitor holds himself 
out to the public as being a partner in his firm, or permits 
himself to be so held out, he is,’”’ in the Council’s view, “‘ under 
an obligation to see that the rules with regard to accounts are 
complied with and should make his declaration accordingly.” 
If a salaried partner is by his contract precluded from access 
to the firm’s books, the Council holds that no difficulty would 
be placed in the way of a salaried partner desiring to satisfy 
himself that a client’s money, for which he is professionally 
as well as legally responsible, is dealt with in accordance with 
the rules. 


Use of Open Spaces for Temporary Houses 

In Circular 114/45, issued by the Ministry of Health on 
18th June, 1945, to some housing authorities in England, 
reference is made to the new Housing (Temporary Accom- 
modation) Act, 1945, which received the Royal Assent on the 
15th June, the purpose of which is to permit parts of open 
spaces, vested in local authorities, to be used for a strictly 
limited period as sites for temporary houses made available 
under the Housing (Temporary Accommodation) Act of 1944. 
It is stated that it is not intended to authorise the use of 
commons in respect of which common rights are still 
exercisable. The Act provides that while an authorisation 
is in force rights of way shall not be exercisable where they 
would interfere with the use of the land for temporary 
housing. It is not, however, intended that the Acts should 
be operated so as to close public rights of way, and local 
authorities should it is said ensure that, where a public right 
of way is necessarily involved, an equally convenient diversion 
is provided. A local authority contemplating an application 
for authority to use an open space should inform the regional 
planning officer of their intention at the earliest possible stage 
so that consideration of the application when made may be 
expedited. In view of the urgent need for sites for temporary 
houses any application for an authorisation should be 
submitted forthwith. The Minister’s power to issue authorisa- 
tions under the Act expires at the end of two years from the 
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date of the passing of the Act. The period of an authorisation 
cannot exceed ten years, and it may be revoked by the 
Minister within that period. Section 1 (6) of the Act places 
a duty on the local authority, when an authorisation ceases 
to be in force, forthwith to take all steps requisite for securing 
the reinstatement of the open space. The Minister states 
that he is prepared to modify the normal terms on which 
temporary houses afe made available to local authorities to 
ensure that the total expenditure which the authority are 
called upon to bear in respect of temporary houses, including 
the cost of reinstating the open space after the houses have 
been removed, will not be increased owing to the use of open 
spaces. 
Housing for Men in H.M. Forces 


IN recognition of the fact that local authorities will have to 
grant certain obvious priorities in dealing with applications 
for housing accommodation, a Ministry of Health Circular 
109/45, issued on 18th June, 1945, states that in consultation 
with the Service Departments and with the associations of 
local authorities the Ministry have drawn up a leaflet and 
form of application which are being distributed by the service 
authorities to officers and men serving in H.M. Forces. 
Questions have been asked as to priority in the letting of 
houses by local authorities, and particularly as to the position 
of ex-service men and of the families of men serving in the 
Forces, and some reference to this point is made in the circular. 
By s. 83 of the Housing Act, 1936, the general management, 
regulation and control of houses provided by a local authority 
is vested in the authority ; by s. 85 (2) of the Act they are 
required to secure that in the selection of their tenants a 
reasonable preference is given to persons who are occupying 
insanitary or overcrowded houses, have large families or are 
living under unsatisfactory housing conditions. The over- 
riding consideration must be that of need, and in the assess- 
ment of need the lack of a separate home will be generally 
regarded as an outstanding example of unsatisfactory housing 
conditions. It is pointed out that it will be for the local 
authority to determine the relative priority of individual 
applications. The leaflet for distribution to the Forces states 
that the overriding priority must be that of need, but it is the 
Government’s aim that serving and ex-service men with 
families without separate homes shall have all possible con- 
sideration in the provision of housing, that their absence from 
home shall not prejudice their position in the waiting list, and 
that special consideration shall be given to the families of 
those retained for service in distant theatres. 


Accounting Principles 

SECRECY is rarely fully justified, except in war-time. One 
of Dr. Johnson’s definitions of a secret was ‘“‘ something 
studiously hidden,” the studied purpose for which it was 
hidden being often the concealment of valuable knowledge 
from an adversary or rival. In the days of unrestrained 
commercial competition the courts used to take the view 
that certain classes of concealment were legitimate and 
even desirable in company accounts made to protect companies 
from their competitors. Since at least R. v. Kylsant [1932] 
1 K.B. 442 that view has given way to the firm doctrine 
that for the protection of the investing public at any rate, 
the fullest disclosure is essential. The difficulty of applying 
this broad general principle in practice to the valuation of 
such matters as goodwill and even stock-in-trade and real 
property is well known, and therefore the Council of the 
Institute of Chartered Accountants deserve a special word 
of thanks from all who are concerned with the maintenance 
of probity in commercial affairs for their series of recom- 
mendations, commenced in December, 1942, and concluded 
on 15th June, 1945, “ to give a lead as to the best practice 
in the preparation of the accounts of industrial and com- 
mercial undertakings, and to emphasise the importance of 
giving adequate and clear information as to their financial 
position and results.”” The concluding group of their recom- 
mendations, issued on 15th June, is the tenth, and deals 
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with the valuation of stock-in-trade. The fact that auditors 
are still entitled to rely on a manager's certificate as to the 
value of stock (In re Kingston Cotton Mill Co. (No. 2) |1896 
2 Ch. 279) is one of the complications of the trouble in this 
matter. There can be no uniform basis of valuation for 
every trade, but the Council emphasises that whatever basis 
is adopted, it should be consistently followed. On a more 
controversial note the Council seems to favour the valuation 
at the lower of each separate item or category of stock as 
“a more prudent and equally proper course”’ to the valuation 
of the lower of the aggregate cost or aggregate market value. 
This however, must depend largely on the circumstances of 
the individual trade. The recommendations are carefully 
thought out, particularly in their definitions of “ cost’ and 
market value,” and they will give impetus to the sound 
development of company law and _ practice. 


“a 


A Reinstatement Case 

Tue duties of an employer under the Reinstatement in Civil 
Employment Act, 1944, s. 1 (1), are to reinstate an applicant 
coming within the purview of the Act in the occupation in 
which he was last employed by the employer before the 
beginning of his war service and on terms and conditions not 
less favourable to him than those which would have been 
applicable if he had not become a person to which the Act 
applied. If this is not ‘‘reasonable and practicable” the 
employer must reinstate the applicant on the most favourable 
terms which are reasonable and practicable. In a recent 
appeal before the deputy umpire the applicant had been 
employed as an electric arc welder before his war service 
began, and there had been sufficient work then available to 
keep him employed at that class of work. Since then for 
about eighteen months prior to the application there had 
been no electric arc welding work available. The employers 
had, however, done welding work, and they had employed 
for this purpose a man who was not a skilled welder, and who, 
being graded as a fitter and turner, was entitled to 2s. 2d. an 
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hour, which was the rate to which the applicant was entitled 
in his usual occupation of an electric arc welder. There had 
obviously not been enough welding work available during the 
last eighteen months to keep the applicant reasonably fully 
employed. The employers were ordered to take back the 
applicant into their employment as a skiJled worker at trade 
union rates, or if that was not reasonable and practicable, 
as a light labourerer on the terms and conditions required by 
the Essential Work (General Provisions) (No. 2) Order, 1942. 
The employers appealed, and the deputy umpire express] 
refrained from defining ‘‘ reasonable and practicable,” saying 
that the interpretation of this expression was one of the 
major problems arising under the Act. The solution, he said, 
would probably be reached by a gradual process of elimination. 
He added that the employers would have been bound to 
take back the applicant into their employment even if there 
had been no welding work available at all, and the fact that 
they would have to pay 5d. an hour more than the applicant 
would otherwise receive for unskilled work could not validly 
be urged as an objection, because that was the result of the 
combined operation of the Act and art. 4 of the Essential 
Work Order. The appeal was dismissed. 


Paper Supplies 
It has been found unfortunately necessary to curtail 
somewhat the increased number of pages in the issues of 
THE SoLiciTors’ JOURNAL. The gradual return of solicitors 
from H.M. Forces, and the desire of those still serving to 
inform themselves on current legal matters, have together so 
increased the demand for copies of the Journal that this 
course has had to be adopted—it is hoped, only temporarily. 
We feel sure that readers will accept the inconvenience 
in view of its cause and they may rest assured that the 
Publishers will increase the size as soon as the paper suppl) 
will allow. In the meantime, editorial space is being saved 
by the inclusion of the “ List of Stock Exchange Prices ”’ in 

alternate weeks instead of every week. 


THE REPORT ON LEGAL AID 


(CONTRIBUTED) 


WITHIN a year of its appointment Lord Rushcliffe’s Committee 
has completed its report on legal aid and has produced a 
scheme which would apply to an overwhelming proportion of 
the population. From that point of view alone the report 
merits the attention of every member of the legal profession. 

Half the report consists of a description of the history of, 
and existing facilities for, legal aid and advice. For present 
purposes those pages may be summed up in the words of the 
report itself: “It follows that a service which was at best 
somewhat patchy has become totally inadequate and that 
this condition will become worse. If all members of the 
community are to secure the legal assistance they require, 
barristers and solicitors cannot be expected in future to 
provide that assistance to a considerable section as a voluntary 
service. 

The main general principles which are laid down are that 
adequate legal aid should be available in all courts and to 
people who can afford to pay something towards costs as well 
as the poor. That the cost of the scheme should be borne by 
the State, but the scheme should be administered by The Law 
Society. That barristers and solicitors should receive adequate 
remuneration. That The Law Society should be answerable 
to the Lord Chancellor, who should have a central advisory 
committee to advise him on matters of general policy. 
Criminal Courts 

Legal aid in the criminal courts is dealt with first. This 
comes outside the organisation proposed for the remaining 
facilities and follows the main lines of the existing procedure 
under the Poor Prisoners’ Defence Act, 1930. Certificates 
would continue to be granted by the respective courts, but 
applications by post would be permitted. Instead of the 
present scales, solicitors and barristers should receive fair 


remuneration according to the amount of work involved, 
together with allowances for travelling and for witnesses. The 
cost should be transferred from the ratepayer to the taxpaver 
and comprehensive suggestions for publicity are made to 
support the committee’s recommendation that ‘ Legal aid 
shall be granted in all cases heard in criminal courts where it 
appears desirable in the interests of justice, and that an\ 
doubt as to whether or not a certificate shall be granted shall 
be resolved in favour of the applicant.” 

The most important innovation in this section of the report 
is that legal aid should be provided in civil cases coming 
before the criminal courts, thus covering for the first time 
such matters as matrimonial and bastardy cases, proceedings 
under the Guardianship of Infants Act and the Small 
Tenements Recovery Act, 1838. 


Civil Cases 

Detailed consideration is given to the question of the means 
of the persons who should receive assistance. The anomalies 
inherent in a scheme which provides free legal aid within fixed 
limits and no aid at all outside those limits should be removed 
and a scheme substituted whereby everyone pays what (if 
anything) he can afford. 

Legal aid should be absolutely free (subject to the possession 
of capital) to a single man whose income is not more than 
{3 a week, and to a married man (or single man with 
dependants) whose income is not more than £4 a week, after 
allowing in respect of each child an amount equal to the 
allowance which might be payable by the Assistance Board 
for the maintenance of such child. 

‘Income ’’ means the net figure after deduction of income 
tax and other statutory or customary charges, and after 





la 
be 
pr 
he 
in 


pl 
be 
m 
th 


“ 





July 7, 1945 THE 


deduction of any income which the Assistance Board is required 
by statute to leave out of account in determining their 
payments, and of charges in respect of a loan raised for the 
purposes of the applicant’s profession, trade or business. The 
married person's limit normally means the aggregated income 
of husband and wife ; the income of other members of the 
family or household is disregarded. 

Above the stated limits the applicant should contribute to 
the costs in proportion to his income. The maximum con- 
tribution he should be required to make is one-half of the 
difference between the free limits (£156 or {208, as the case 
may be) and his annual income calculated as above. Thus, a 
single man with £5 a week would be liable to pay up to £52, 
a married man with the same income, up to 426. 
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He should be liable, however, to pay a further contribution 
of the whole of his capital in excess of {25 in the case of a 
single person and {50 in the case of a married person (including 
capital of the husband or wife). ‘‘ Capital ’’ does not include 
furniture, clothing or household effects, the tools of his trade, 
or, in some circumstances, the house in which he lives. There 
should also be a discretion to ignore the capital of a small 
trader. The assessment of capital and income should be done 
by the Assistance Board. The scheme should not apply to 
single or married persons whose income exceeds 4420 a year. 

These provisions should cover the House of Lords, Court of 
Appeal, High Court, county courts, coroners’ courts and 
special tribunals where solicitors or barristers have a right of 
audience or where it is customary for them to appear. 


(To be continued) 
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LETTING UNFIT PREMISES 


ACCORDING to “ The Moot Book of Gray’s Inn,” the following 
case was argued on 14th January, 1887 : 

“A took an unfurnished dwelling-house for immediate 
occupation from B, as a yearly tenant, at a yearly rent, and 
entered into possession of it with his family. After a few 
days’ occupation his children were seized with a dangerous 
fever, owing to the house being built on an old place of burial, 
and infested with pestilential vapours which made it unfit for 
habitation. This defect existed at the time of the letting, but 
was unknown to both parties. A quitted the house with his 
family, B declining to remedy the evil.’’ 

The question mooted was: ‘‘Can A resist an action for 
rent when the day of payment has elapsed, no representation 
having been made as to the state of the house,’’ while a note 
runs: See ‘“‘ Hart v. Windsor, 12 M. & W. 68; Wilson v. 
Finch Hatton, 2 Ex. D. 3306.” 

The ‘Moot Book’ does not, unfortunately, give the 
arguments or set out the judgment, but it recerds that the 
latter was “ for the tenant,’’ and the interesting thing is that 
the presiding judge must have, in effect, accepted arguments 
that Hart v. Windsor (1843), 12 M. & W. 68, was either 
wrongly decided or distinguishable. Tor Wilson v. Finch 
Hatton (1877), 2 Ex. D. 336, was a case of furnished premises, 
and, illogical though the distinction may be, attempts to 
extend the law by which there is an implied condition in such 
cases to cases of unfurnished dwellings have consistently 
failed: I think Cruse v. Mount [1933] Ch. 278, is the most 
recent instance, and the attempt was then limited to distin- 
guishing unfurnished flats from unfurnished houses, on the 
ground that the tenant of a flat could not have the property 
surveyed for structural defects as could the tenant of a house. 

Hart v. Windsor gives us a very succinct statement of the 
law: “The tenant takes premises as they are. Let him 
beware,’ and in so far as the court concerned itself with 
principle, we find: “ . . . though in the case of a dwelling- 
house taken for habitation there is no apparent injustice in 
inferring a contract that it is fit for the purpose for which it 
is let, the same rule must apply to land taken for other 
purposes for building upon or for cultivation, and there would 
be no limit to the inconvenience which would ensue. It is 
much better to leave the parties to protect their own interests 
themselves by proper stipulations . a 

But shortly before the moot was held, the decision in Bunn 
v. Harrison (1886), 3 T.L.R. 146 (C.A.), had suggested the 
possibility of a distinction being drawn not by reference to 
the nature or intended user of the premises, but according to 
whether they were let for immediate occupation or not ; and 
I think it is fair to surmise that it was this decision which 
inspired those who drafted the case. What actually happened 
in Bunn v. Harrison was that an agent expressly (it was 
found) warranted to an intending tenant that a dwelling-house 
was in sanitary condition, and that when she had moved in 
and found it was not she left within a reasonable time: the 
warranty was held to amount to a condition, and she not only 


successfully resisted a claim for rent, but obtained an award 
of damages. It was urged, by way of alternative argument, 
that there was an implied warranty that the house was fit for 
habitation as the house was for immediate habitation : 
Lindley, L.J., observed on this that it was not necessary to 
decide whether or not the doctrine of Smith v. Marrable and 
Wilson v. inch Hatton applied where it was understood that 
the unfurnished house was let for immediate habitation, and 
his brethren also declined to go into the matter. From which 
one may infer that the argument had been that the basis of 
the rule implying a covenant and condition in the case of 
furnished houses was that they were let for immediate 
occupation, without an opportunity for a survey. As already 
mentioned, the argument has failed in subsequent cases, 
despite the judgment given in the moot ; and those interested 
in justifying the implication of law in the case of furnished 
dwellings will find much material in the judgment of 
McCardie, J., in Collins v. Hopkins (1923) 2 K.B. 617. For 
though satisfied that there was an express warranty by the 
landlord’s agent in that case, the learned judge discoursed at 
length upon the nature of the implied warranty which, in his 
view, not only sprang by just and necessary implication from 
the contract, but was a warranty which tended in most 
striking fashion to the public good and the preservation of 
public health. There was no reference to the consideration of 
immediate occupation ; indeed, some twelve days had elapsed 
between conclusion of agreement and commencement of term. 

So the moot decision has been disregarded. But it is of 
interest to consider whether the comprehensive, if succinct, 
statement made in Hart v. Windsor has been or can be 
modified on other lines. ‘ 

There is, of course, the statutory undertaking and condition 
in the case of low rental houses: indeed, the moot took place 
exactly eighteen months after these had first been imported 
into the tenancies concerned by s. 14 of the Housing of the 
Working Classes Act, though the limits were lower and the 
geographical distinctions more numerous than those which 
obtain under the enactment now in force, the Housing Act, 
1936, s; 2. 

Then there is ground for suggesting that if B built a house 
for A to occupy as his tenant, B would be under an implied 
obligation to build it in an efficient and workmanlike manner 
and of proper materials. Purchasers established that this 
warranty would be implied in contracts of sale, in Lawrence v. 
Cassel {1930) 2 K.B. 83 (C.A.), and in Miller v. Cannon Hill 
Estates, Ltd. |1931) 2 K.B. 113, and an attempt to distinguish 
the former case in the latter by dividing the contract into two 
contracts, to build and to sell, failed. By analogy, I submit 
that a tenancy agreement containing no warranty would not 
prevent the tenant from recovering under the equally silent 
agreement to build, despite Hart v. Windsor. But it may well 
be observed that this implied warranty might not extend to 
facts such as those stated in the case mooted, when there was 
no question of any structural defects. 
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Lastly, is it possible that some of our housing and public 
health legislation might impose a statutory duty on landlords 
towards tenants or occupiers as a class, conferring upon them 
rights of action in tort in respect of the infringement of such 
duty ? This is a large subject, and one to which I propose to 
devote a separate article in a later issue. To-day I will 
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observe only (1) that much housing and public health legisla- 
tion has been enacted since Hart v. Windsor was decided, 
and (2) that though Ryall v. Kidwell & Son {1913} 3 K.B. 123, 
is discouraging, there have been many decisions since in which 
‘statutory duty for the benefit of a class ’’ has been liberally 
interpreted. 


TO-DAY AND YESTERDAY 


LEGAL CALENDAR 


July 2.—John Dunning, the younger son of an attorney 
practising at Ashburton in Devon, was first articled to his 
father, but at the age of twenty he joined the Middle Temple 
to read for the Bar. His means were small, and in London 
he lived modestly. As a student he was very friendly with 
Kenyon and Horne Tooke, both, like himself, destined to 
make their mark in the world, and with them he frequented 
a little eating-house in the neighbourhood of Chancery Lane, 
where they dined for 73d. each and a penny tip to the waitress. 
He was called to the Bar on the 2nd July, 1756, and joined 
the Western Circuit. He did not get a real chance till 1762 
when the sudden illness of one of the leaders of the circuit 
brought him a flood of briefs. He seized his opportunity 
and in two years was making {2,000 a year. In 1768 he 
became Solicitor-General and entered Parliament. He re- 
signed his office in 1770, but he continued to take an 
exceedingly active part in politics. In 1782 he was raised 
to the peerage as Baron Ashburton, but in the following year 
he died. He was ungainly in person and husky in voice, 
but despite a provincial accent he was a powerful orator. 
This and his powers of reasoning placed him at the head of 
the Bar. ‘‘ The only doubt was whether he excelled most at 
equity or common law. There was none as to anybody’s 
coming up to him in either.” 

July 3.—Thomas Richardson, the son of a Norfolk 
clergyman, was born at Hardwick on the 3rd July, 1569. 
He was called to the Bar by Lincoln’s Inn in 1595, became a 
serjeant-at-law in 1614, and was appointed Chiet Justice of 
the Common Pleas in 1626. He was promoted to the Chief 
Justiceship of the King’s Bench in 1631. He died in 1635. 

July 4.—On the 4th July, 1557, the Inner Temple benchers 
ordered that for a year every knight should pay 20d., every 
bencher 12d. and every other member 4d. a term towards the 
singing man’s wages. They also “ ordered that none shall 
be admitted hereafter into this company without the 
certificate of the principal and two ancients of the Inn of 
Chancery from whence he cometh of his honesty and that he 
is a good learner and a mooter and that he hath continued in 
the same Inn of Chancery one year and a half at the least.”’ 

July 5.—Ann Marrow was convicted at the Westminster 
Quarter Sessions on the 5th July, 1777, of going in men’s 
clothes and personating a man in marriage with three different 
women and defrauding them of their money and effects. 
She was condemned to three months’ imprisonment and to 
stand in the pillory. There she was so badly pelted by the 
mob that she lost the sight of both eyes. 

July 6.—One morning the lower part of the premises of 
Jonathan Smithers, tobacconist, of 398, Oxford Street, was 
ablaze. After vainly trying to get out by the area he escaped 
through the shop, badly burnt, but a servant girl and a 
family of five, who rented part of the house, were trapped 
upstairs and three were killed, an elderly lady, Mrs. Twamley, 
her daughter Eliza, and a boy of eleven, Charles Farengo. 
When the ruins were examined it was found that a quantity 
of shavings, which Smithers had bought a few days earlier, 
had been so placed and arranged in a vault behind the 
basement as to establish that there had been deliberate arson. 
It was also found that the house was insured for £700. On 
the 6th July, 1832, Smithers was tried at the Old Bailey for 
murder. He was convicted and executed. 

July 7.—On the 7th July, 1735, the Old Bailey Sessions 
ended and six men were condemned to death, four for 
robberies on the highway, two for horse stealing and one for 
stealing a silver tankard. 


July 8.—An Act of Parliament dated the 8th July, 1823, 
put an end to the burial of suicides in the highway with a 
stake driven through the body. Another Act of the same 
date dealt with the offences of stealing cloth from the rack 
or tenter in the night time, stealing or embezzling naval 
stores, privately stealing goods to the value of £15 in a shop 
or warehouse and feloniously stealing goods to the value of 
40s. from any vessel or craft in a navigable river or port or 
on any wharf or quay adjacent to a navigable river or port. 
It reduced the penalty for these offences from death to a 
maximum of transportation beyond the seas for life. 


OBJECTION TO SWEARING. 

There was recently a distinct contretemps before Mr. W. 
Blake Odgers, K.C., the North London magistrate, when a 
witness called for the prosecution in one case thumped on 
the witness-box, shouting: ‘‘ I don’t want to take the oath 
and no one’s going to make me take it.’’ He also declared : 
‘IT am an Englishman and I fought for this country.”” But 
at last a threat of committal for contempt of court brought 
him running back to the witness-box to swear “‘ under protest, 
mind you.’’ Now if he had been an Irishman in old Ireland 
he might have had better ground for his objection. Maurice 
Healy had a story of Michael MacNamara, of the Munster 
Circuit, ‘‘ Counsellor Mack,”’ who was also court interpreter 
in Irish. Once when he was appearing for a plaintiff he had 
reason to believe that the defendant’s evidence might fail in 
accuracy. He was not apparently disabled from acting as 
interpreter in the matter and proceeded to administer the 
oath to the defendant in the following terms: ‘“‘ If I do not 
tell the truth in this case “ “Tf 1 do not tell the truth in 
this case——’’ ‘May a murrain seize my cattl——” 
‘““What’s that, Counsellor? Sure that’s not the oath!” 
“Go on and repeat your oath. May a murrain seize my 
cattle.” “Oh! Glory be to God! May a murrain seize 
my cattl——” ‘May all my sheep be clifted 
“ Yerra, Counsellor, what oath is that you’re trying to make 
me take? Sure I never heard an oath like that before !”’ 
“Go on, sir. Don’t argue with me. Repeat your oath. 
May all my sheep be clifted——-”’ ‘‘ Oh! God! May all my 
sheep be clifted.”” ‘““May my children get the falling 
sickness——’”’_ ‘‘ Arrah, Counsellor, tell his Honour that | 
admit the debt, and I only want a little time to pay.” 
Afterwards Counsellor Mack said: ‘‘ Wasn’t I right? What 
is an oath? Isn’t it a calling on God to punish you if you 
don’t say what is true? And what was I doing but bringing 
home to him the perils he was running ? ”’ 





A SPECIAL OATH. 

One of the queerest objections to taking an oath was 
related to the House of Lords by Lord Erskine during Queen 
Caroline’s trial. He said that once when he was counsel in a 
case in the King’s Bench an important witness against him 
“stated that from certain ideas in his own mind he could not 
swear according to the usual form of oath; that he would 
hold up his hand and swear but that he would not kiss the 
book.”’ His reason was “ because it is written in the 
Revelation that the angel standing on the sea held up his 
hand.”” Erskine told him: “ This does not apply to your 
case, for, in the first place, you are no angel ; secondly, you 
cannot tell how the angel would have sworn if he had stood 
on dry land as you do.” Lord Kenyon, C.J., after sending 
to the Common Pleas to consult Eyre, C.J., allowed the 
witness to be sworn in his own fashion. 
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COUNTY COURT LETTER 


The Ownership of Wedding Presents 


In Heath v. Heath, at Bournemouth County Court, a wife claimed 
a silver tea service, linen, and other articles from her husband. 
The case for the plaintiff was that divorce proceedings were 
pending, and some of the articles were wedding presents. Others 
had been bought by her before marriage. The defendant’s case 
was that the plaintiff had not provided linen and kitchen utensils. 
Prior to the marriage she was a young girl on a small salary. 
His Honour Judge Cave, K.C., observed that a wedding present 
was usually given to the relative, and not to the stranger marrying 
a relative. The gift did not become joint property. An order 
was made for the return to the plaintiff of articles given to her 
as wedding presents. No order was made as to kitchen utensils. 
As to linen and other property, whichever side had them was 
ordered to pay half their value to the other side. If the parties 
could not agree to divide the articles between them, there would 
be an order for sale and division of the proceeds. 


The Definition of Landlord’s Fixtures 


In Wicks v. Garnham, at Stow-on-the-Wold County Court, the 
claim was for 448 16s. as damages for the commission of waste 
by the wrongful removal of landlord’s fixtures. The plaintiff’s 
case was that he had let cottage No. 12, Wyck, Rissington, to 
the defendant early in 1943 as tenant at will under a verbal 
agreement. A condition was that, if the defendant took the risk 
of spending money on improvements, no rent would be charged. 
If the defendant gave up possession, the installations of water 
supply, bath, boiler, drainage, etc., would have to remain, 
whether they were landlord’s fixtures or not. Without the 
improvements, the plaintiff would have charged 15s. a week rent. 
In March, 1944, the plaintiff sold the farmhouse and cottage with 
90 acres of land. The defendant was given notice to quit in 
September, but, on vacating the cottage, she removed the improve- 
ments. The defendant admitted that from January, 1943, to 
September, 1944, she was tenant at will. The cottage was 
originally a farm worker’s cottage, but the defendant, by agree- 
ment with the plaintiff, had taken the risk of installing at her own 
expense a water supply, a drainage system, cold water storage 
tank, airine cupboard, bath, basin, sink, water-closet, cistern, and 
“Ideal” boiler. On leaving the cottage the defendant had 
removed the last five-mentioned articles, as she was entitled to do. 
His Honour Judge Forbes was not satisfied that any arrangement 
was made as to the disposal of the improvements on the termina- 
tion of the tenancy. The defendant was entitled to remove the 
boiler (valued at £9 10s.) and the bath, valued at £9. In respect 
of the other articles, judgment was given for the plaintiff for 
£30 6s. with costs on Scale B. 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered, 
without charge, on the understanding that neither the Proprietors nor the Editor, nor any member 
of the staff, are responsible for the correctness of the replies given or for any steps taken in 
consequence thereof. All questions must be typewritten (in duplicate), addressed to the Editorial 
ms poe 88-90, Chancery Lane, W.C.2, and contain the name and address of the subscriber, 
and a stamped add a pe. 





Conditional Notice of Retention and Ground Rent 


Q. We cannot find any definite authority as to the position 
regarding the payment of ground rent, or otherwise, when a 
conditional notice of retention is served by a lessee under the 
Landlord and Tenant (War Damage) (Amendment) Act, 1941, 
ss. 2 and 10 of the 1941 Act and ss. 8 and 10, ss. (1) (b), of the 
1939 Act appear to bear, although quite to what extent we are 
not sure. Does ground rent cease to become payable on service 
of the notice and later become payable in retrospect if the lease 
is ultimately retained by the lessee, or is there a complete and 
irrevocable cesser of ground rent or a proportion of such, as the 
case may be, between the date of the conditional notice and the 
resumption by the lessee of his full liabilities under the lease ? 

A. As from the date when the War Damage Commission’s 
determination to make a value payment becomes final (see 
s. 8 (2) of the 1939 Act) the conditional notice of retention has 
effect as if it were a notice of disclaimer served on that date 
(s. 2 (2) (a) of the 1941 Act), ie., the tenant ceases to be obliged 
to make the land fit at the earliest practical date and his exemption 
from liability for rent continues. If the Commission notifies the 
tenant that the payment is to be one for the cost of works, the 
notice remains a notice of retention, and the tenant is only liable 
for ground rent as from the earliest date on which it becomes 
reasonably practicable to complete rendering the land fit (1939 
Act, s. 10 (1) (b)). 
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NOTES OF CASES 
COURT OF APPEAL 
Marshall v. English Electric Co., Ltd. 
Lord Goddard, MacKinnon and du Parcq, L.J J. 
19th April, 1945 
Emergency legislation—Master and servant—Practice of suspending 
servant on disciplinary grounds—Whether a condition of service 

—Essential Work (General Provisions) (No. 2) Order, 1942 

(S.R. & O., No. 1594), art. 4 (3). 

Appeal from a decision of Singleton, J. 

The plaintiff was an engineer employed by the defendant 
company. The company having suspended him from work for 
three days without pay for disciplinary reasons, he brought this 
action for a declaration that his contract with them contained no 
term entitling them so to suspend him. The company contended 
that the right to suspend him was an express term of the contract 
between them ; that it was the practice of the company to do so in 
the circumstances ; that that practice was known to the plaintiff ; 
and that it was the custom of the engineering trade in England. 
By art. 4 (3) of the Essential Work (General Provisions) (No. 2) 
Order, 1942: ‘ If a specified person is in accordance with the 
conditions of his service suspended without pay from his work 
for a period not exceeding three consecutive days for reasons of a 
disciplinary character, then . para. 1 (d) of this article’ 
which gives the employee his right to wages “ shall not apply to 
him during the period of suspension . .’ The plaintiff 
contended that the suspension was not in accordance with his 
contract and so contrary to art. 4 (3). Singleton, J., gave 
judgment for the company, and the plaintiff appealed. 

(Cur. adv. vult.) 

Lorp Gopparp said that Singleton, J.’s finding was well 
justified that there was in the company’s trade a well-established 
practice of suspending workmen for breaches of discipline, 
including negligence in the performance of work. Was that 
practice within the Order of 1942? As the plaintiff was not 
claiming either damages or wages, but only a declaration, the 
case must be regarded as relating solely to the respective rights 
and liabilities of the parties under that order, because it would 
not be right for a court to be asked to make a declaration as to the 
terms of any particular contract of service generally where no 
relief was claimed in the action. ‘The effect of art. 4 (3) of the 
Order of 1942 was that an employer might suspend a workman 
without pay for a period not exceeding three days as a disciplinary 
measure if the conditions of his service permitted, and subject to 
an appeal. The plaintiff’s contract of service was liable to be 
determined by an hour’s notice given by either side, as, indeed, 
were those of the great majority of manual workers in factories 
and kindred establishments throughout the country. Sagar v. 
Ridehalgh & Son, Ltd. {1931} 1 Ch. 310 showed that an established 
practice at a particular factory might be incorporated into a 
workman’s contract of service, and, indeed, whether he knew of 
it or not, as it must be presumed that he accepted employment 
on the same terms as applied to other workers in that factory. 
In his (his lordship‘s) opinion, it followed that the practice here 
ought to be regarded as incorporated in the contract of service. 
But it was argued that, when analysed, this practice was not 
suspension but dismissal in the case of a man subject to an hour’s 
notice. The company replied that the contract was continuous ; 
that it did not renew from hour to hour but existed until notice 
was given, and might last for twenty years or more ; that, if they 
merely suspended and did not give a man notice, they did not 
dismiss him but merely told him that he was not to work for a 
specified time and that they were not going to pay him during 
that time. What, then, was left of the contract of service during 
that time ? In the case of an hourly servant were there any 
rights or obligations left except, possibly, the obligation to pay 
for one hour ? There was no evidence that the plaintiff had any 
right to a pension, nor would one expect that a pension was 
secured as of right to a man subject to dismissal at one hour’s 
notice. What was called suspension was in truth dismissal, 
with an intimation that, at the end of so many days, or hours, 
the man would be re-employed if he chose to apply for reinstate- 
ment. ‘The plaintiff was under no obligation to return if he did 
not wish to submit to suspension. Were the order not in existence, 
the question could not in practice arise. Ifa man challenged the 
right of the employer to suspend him, or, while acknowledging 
the right, did not wish to submit to it, an hour’s notice from one 
or the other would have been the answer. That did not destroy 
the practice, by whatever name it might be called, of dismissal 
mitigated at the discretion of the employer by a promise to 
re-employ. It was that practice which, in his (his lordship’s) 
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opinion, the order recognised under the term ‘ suspension,”’ 
and, within the true intent and meaning of the order, the practice 
was a condition of the employment. The appeal must be 
dismissed. 

MacKinnon, L.J., agreed. 

pu Parco, L.J., dissenting, said that if all that was proved was 
a practice by which the workman elected whether he would be 
suspended or not, it was in his opinion impossible to say, when he 
did so elect, that he was being suspended “‘ in accordance with the 
conditions of his service.’’ The master’s right to offer him the 
alternative of suspension and the workman’s right to accept or 
refuse the offer at his own pleasure formed no part of the conditions 
of the service. Any contract might be varied by agreement 
between the parties, not because there was an implied term in the 
contract by which they were empowered to vary it, but because 
the parties remained free to make what new bargain they pleased. 
A workman who knew of a so-called practice according to which he 
might enter into a new bargain was certainly not binding himself 
to make a new bargain. The distinction between a practice which 
could be said to import a condition into contracts made with 
reference to it, and a practice which was no more than a series of 
fresh bargains, seemed to him to be of radical importance for the 
present purpose. When the evidence was read with this distinc- 
tion in mind it led to the conclusion that the company failed to 
prove a practice of the kind which would import into all their 
service agreements a term by which the penalty of suspension 
might be imposed in imvitum. It was plain that a workman who 
did not wish to leave the company’s employment was under a 
strong inducement to acquiesce in an order of suspension. But 
was he, according to the practice found, bound to obey it? If 
not, it was not a condition of his service. The evidence seemed 
to indicate that he was not so bound, and certainly to be consistent 
with his not being so bound. The defendants were faced with a 
difficulty inherent in the nature of the practice alleged. If one 
had to judge from conduct alone it was difficult, if not impossible, 
to say whether a workman was accepting a sentence of suspension 
because it was a term of his employment that he must accept it, 
and the penalty for refusal to accept it was dismissal, or was 
accepting it because in the circumstances it suited him to do so. 
His lordship thought that the company had failed to discharge the 
burden of proof which they had assumed, and he would allow 
the appeal. He doubted whether in any event it would have 
been desirable or proper to grant a declaratory judgment. 

CounsEL: John Morris, K.C., and lox-Andrews ; Sir Walter 
Monckton, K.C., Slade, K.C., and MacWenna. 

Sonicitors : W.H. Thompson ; Jovnson-Hicks & Co. 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


CHANCERY DIVISION 
In ve Allen; Prescott v. Allen 
Cohen, J. Oth June, 1945 
Will—Construction—Life interest in residue given to testatoy’s wife 

Testatoy domiciled in South Africa—Law of community of 

property applicable—Whether widow put to her election. 

Adjourned summons. 

The testator died in England on the 24th June, 1941. By his 
will dated the 15th June, 1941, he gave ail his crested silver to 
his trustees upon trust to permit his wife to have the use thereof 
during her life and after her death for B. He gave to his wife all 
his personal chattels as defined in s. 55 of the Administration of 
Estates Act, 1925. Bycl.6 he gave “ the residue of my property ”’ 
to his trustees upon trust for sale and investment and to pay the 
income thereof to his wife during her life, and after her death, 
in the events which had happened, upon trust for B absolutely. 
The testator’s personal estate in this country was valued at over 
£50,000. The testator after the last war had taken up farming 
in South Africa and had married his wife there in 1936. The 
first question raised by this summons was as to the domicil of the 
testator. Morton, J., as he then was, held that the testator was 
at the date of his marriage and remained until his death domiciled 
in South Africa. As no contract had been entered into before 
the testator’s marriage, the law of South Africa relating to 
community of property applied and the summons again came on 
for hearing to have it determined whether the testator’s widow 
could take half of the joint community property to which she was 
entitled under the law of the domicil and also retain the benefits 
given to her by the will. 

CoHEN, J., said that the first question was whether the doctrine 
of election applied at all. If the matter were covered solely by 
South African law, there could be no case for election ; but it 
was said that there was an exception to the general rule that 
dispositions of personal property followed the law of the domicil, 
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where it was clear from the will that the testator contemplated 
the application of some other law for the construction of his 
testamentary documents (Jn re Price [1900] 1 Ch. 442; In ve 
Simpson {1916] 1 Ch. 502). That exception being established, he 
was bound to hold that there was a clear indication on the face 
of this will that testator wrote with reference to English law, 
English law being applicable and it being agreed that the question 
of election was one of construction, he had to consider whether 
upon the true construction of the will the widow was put to her 
clection. The vital question was whether the gift of “ the residue 
of my property ”’ comprised property in which the widow had an 
interest dehors the will. It was contended that there was no case 
in which a person had been held to be put to his election by a 
residuary bequest or devise (Jarman on Wills, (7th ed., 
p. 520). The question depended on whether the testator had 
purported to dispose of what was not his. He had come to the 
conclusion that the testator meant to dispose of the residue of his 
ostensible property and he was not merely intending to dispose 
of his share of the net balance of the joint property. The widow 
must elect between her rights under South African law and the 
benefits given to her by the will. 

CounsEL: Raymond Jennings; R. I’. Roxburgh, W.C., and 
Wilfrid Hunt ; H. Wynn-Parry, W.C., and H. E. Salt. 

Soxicitors: Foyer, White & Prescott; Bircham & Co, 
Griffith & Son. 

{Reported by Miss b. A. Bicknett, Barrister-at-Law.] 


KING’S BENCH DIVISION 
Massey v. S. & P. Lingwood, Ltd. 
Humphreys and Croom-Johnson, JJ. 21st June, 1945 
Factory—Dangerous machinery—Removal of guard by employee 
while machine working—No warning to employee of danger 

Injury—Liability—Factories Act, 1937 (1 Edw. 8 & 1 Geo. 6, 

c. 67), s. 14 (1). 

Case stated by Suffolk Justices. 

The appellant, an inspector appointed under the Factories 
Act, 1937, preferred an information charging the respondent 
company with being the occupiers of a factory at which a 
dangerous part of machinery being worked by a female worker 
was not securely fenced, contrary to s. 14 (1) of the Act, in 
consequence of which she suffered injury contrary to s. 133. 
The following facts were established: The fur-cutting machine 
in question incorporated a fast-revolving cylinder with knives 
attached to it. For the removal of accumulating dust and fluff 
there was an opening measuring 4 inches by 12} inches which had 
a cover removable by sliding. When that shutter was closed the 
machine was securely fenced. It was part of the operator’s work 
to remove the shutter and clear the accumulations of fluff away. 
The operator could and was under a duty to stop the machine by 
means of a striking lever before removing the shutter and cleaning. 
All the machines in the factory were stopped at 10.30 a.m., and 
12.45 and 4 p.m. for the operators to clean them. The revolving 
cylinder was a dangerous part of machinery to which the fencing 
requirements of the Act applied. While the employee, a girl aged 
sixteen years, was working her machine, fluff began to come out 
of the front, and, while the machine was still operating, she 
removed the sliding cover and put in her hand to clear the fluft 
away, whereupon the hand was caught by the knives and cut 
away at the wrist. There was a lever for shutting off power, but 
she had never been instructed not to clear the fluff while the 
cylinder was turning. The foreman admitted that he had never 
expressly forbidden the girl to open the cover while the machine 
was working, though he would have stopped her had he seen her 
doing so. It was submitted for the company at the end of the 
inspector’s case that there was no case to answer. The justices 
so held. It was contended for the inspector that the revolving 
knives were not securely fenced. It was contended for the 
company that they were securely fenced when the cover was in 
position, that there was no reason why it should be removed 
while the knives were revolving, and that the machinery was 
accordingly securely fenced. The inspector appealed. 

Humpnreys, J., said that it was difficult to understand why 
the justices, in view of their findings of fact, in particular that 
the girl had removed the cover while the machine was working, 
not knowing that it was dangerous to do so and not having been 
instructed, had gone on to dismiss the information. It was 
apparent that here was an unfenced piece of dangerous machinery 
at the time. This was not a case where everything possible for 
safety had been done. The girl was disobeying no order, and had 
no idea that she was doing anything dangerous. The company 
were guilty of a failure to inform the girl of the danger of removing 
the cover while the machine was working. The Act directed the 
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owner of a factory, not the employees, to see that the fencing of 
dangerous parts of machinery was constantly kept in position. 
The company purported to obey that direction by putting the 
girl to work the machine and not warning her not to remove the 
sliding cover. Here there was dangerous machinery, not securely 
fenced, which meant kept fenced, and in consequence the girl 
had been injured. He (his lordship) was far from saying that, 
had the girl been careless and removed the cover in spite of 
instructions not to do so, there might not have been a good 
answer to the inspector’s contentions. The case must be 
remitted to the justices to hear the company’s evidence and 
determine accordingly. 

CRooM-JOHNSON, J., agreed. 

CounsEL: H. L. Parker; F. H. Lawton. 

Soricitors: Solicitor to Ministry of Labour ; Barlow, Lyde 
and Gilbert, for Hill & Perks, Norwich. 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL. 
R. v. Johnson 
Singleton, Wrottesley and Tucker, JJ. 23rd April, 1945 
Criminal Law—Indictment—Duplicity—Prevention of Crimes Act, 

1871 (34 & 35 Vict. c. 112), s. 7. 

Appeal from conviction. 

The appellant Johnson was indicted with another man called 
McFarlane at London Sessions on a charge of waiting for an 
opportunity to commit an offence contrary to s. 7 of the 
Prevention of Crimes Act, 1871. The particulars of offence 
alleged that each of the men had been convicted previously 
after a previous conviction for crime, and that McFarlane and 
the appellant were within seven years immediately after the 
expiration of the sentences passed upon them respectively ‘‘ to 
wit, on the 28th December, 1944, found in certain public places, 
namely, Elm Tree Road and Circus Road, in the County of 
London, waiting for an opportunity to commit an offence punish- 
able on indictment, to wit, housebreaking with intent to steal.” 
A police officer testified that he had seen the men in buildings in 
the two roads, and the appellant fumbling with a front-door lock, 
and that when the men were arrested they were in possession of 
skeleton keys. The chairman at sessions overruled the objection 
of counsel for McFarlane that the indictment should have contained 
two separate counts. 4 

SINGLETON, J., giving the judgment of the court, said that it 
would be regrettable if, the appellant being found guilty, the 
indictment had to be quashed for duplicity, particularly in view 
of Humphreys, J.’s observations on that very subject in RP. v. 
Goodwin [1944) K.B. 518, at p. 521. There, too, the appellant 
was charged in the same indictment, under s. 7 of the Act of 1871, 
with being in two different places in each case in such circum- 
stances as to satisfy the court that he was about to commit an 
offence. It was to be regretted that attention had not been paid 
to Humphreys, J.’s words when the present indictment was 
framed. Elm Tree Road and Circus Road adjoined each other. 
Counsel for the appellant argued that the words “ found in certain 
public places—to wit, Elm Tree Road and Circus Road ”’ showed 
that one offence was charged in Elm Tree Road and one offence 
in Circus Road. Having regard to the situation of the two roads, 
it was very doubtful whether that objection to the indictment 
was good; but, further, the offence charged was being found in 
certain public places waiting for an opportunity to commit an 
offence. It was argued for the Crown that all the time the 
appellant was waiting for an opportunity to commit an offence, 
and that it therefore did not matter that two places were named. 
If the indictment had charged the offence as taking place in 
St. John’s Wood or in the neighbourhood of Lord’s Cricket 
Ground, no such objection could have been taken. But the court 
were nevertheless not satisfied that the indictment was bad for 
duplicity. In R. v. Goodwin, supra, Humphreys, J., had not said 
that in the circumstances of that case the indictment would have 
been bad, but that in somewhat different circumstances that 
result might have followed. The objection to duplicity ought not 
to prevail ; but in any event they would still have had regard to 
the proviso to s. 4 (1) of the Criminal Appeal Act, 1907. It had 
been held in R. v. Thompson {1914} 2 K.B. 99, a case heard by a 
full court of five judges, that an objection to a count was bad for 
duplicity, or to the number of counts as embarrassing, must be 
based on the ground that the defence was likely in fact to be 
prejudiced by those counts, and that that was a matter for the 
discretion of the judge, subject to the revision of the Court of 
Criminal Appeal, which, if that discretion were improperly 
exercised, would quash a conviction, whatever view it took of the 
merits of the case. The second and third grounds of appeal were 
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that there was no evidence that the appellant committed the 
offence or offences named, and that the chairman misdirected the 
jury by saying in effect that a person engaged in an attempt to 
commit an offence was, at the moment of and during the duration 
of the attempt, waiting for an opportunity to commit that offence. 
It was argued that the appellant could not be said to have been 
waiting to commit an offence, or to have been found waiting to 
commit an offence, because he was in fact doing something else ; 
that on the evidence he had gone beyond that stage. At times 
one man was trying to open a door, and the natural inference if 
two men were together was that the other was waiting by his 
side at that time. The fact that a man might get beyond the 
stage of waiting did not prevent him from being indicted for that, 
if in fact that offence had been proved. On the facts in R. v. 
Goodwin, supra, Humphreys, J., pointed out that there might 
well have been ample evidence that the appellant there was 
waiting for an opportunity to commit the offence, which was 
the form of the charge in the present case. Here there was, in the 
opinion of the court, evidence for the jury, and the jury were 
properly directed. The court thought it desirable to repeat what 
Humphreys, J., said in R. v. Goodwin, supra, on the use of s. 7 
of the Act of 1871 ([1944] K.B., at p. 524), namely, that if the 
facts of a case were such that a man might equally be charged 
with two offences, one of which involved proof to the jury that 
he was of bad character, and the other did not, it was always 
desirable that the latter should be selected as the charge to be 
made against him. Those words were not said lightly; they were 
meant to be followed. The appeal was dismissed. 

CounsEL: Alban Gordon ; Sir Reginald Blaker. 

Soricirors: Edward Davis, Nelson & Co. ; 
Metropolitan Police. 


[Reported by R. C. CatBurn, Esq., Barrister-at-Law. 


RULES AND ORDERS 


S.R. & O., 1945, No. 759/L.12 
LAND, ACQUISITION OF, ENGLAND 

THE ACQUISITION OF LAND (OWNER-OCCUPIER) REGULATIONS, 1945, 
DATED JUNE 18, 1945, made by the Lord Chancellor under s. 58 (6) 

of the Town and Country Planning Act, 1944. 
|Owing to their length we are unable to print the above Regulations. 
Copies, however, may be obtained from the Publishing Dept., S.L.S.S., 

Ltd., 88-90, Chancery Lane, W.C.2, price 1d. net. ] 


Solicitor to 





S.R. & O., 1945, No. 774/L.14 
SUPREME COURT, ENGLAND 
PROCEDURE 
THE RULES OF THE SUPREME CourRT (LONG VACATION), 1945, DATED 
JUNE 20, 1945 

I, John Viscount Simon, Lord High Chancellor of Great Britain, in 
exercise of the powers conferred upon me by the Administration of 
Justice (Emergency Provisions) Act, 1939,* and of all other powers 
enabling me in this behalf and with the concurrence of two other Judges 
of the Supreme Court, do hereby make the follgwing Rules of Court 
under Section 99 of the Supreme Court of Judicature (Consolidation) 
Act, 1925.f 

1. During the Long Vacation, 1945, such number of Judges of the 
Probate, Divorce and Admiralty Division as the President may direct 
shall sit at such times as may be necessary for the trial of any cause, 
matter or issue which has been set down and is ready for trial and in 
respect of which an early hearing is desirable. 

2. These Rules may be cited as the Rules of the Supreme Court (Long 
Vacation), 1945. 

Dated the 20th day of June, 1945. Simon, C. 
We concur, 

Merriman, P. 


A. T. Bucknill. 


* 2 & 3 Geo. 6, c. 78. ¢ 15 & 16 Geo. 5, c. 49. 





S.R. & O., 1945, No. 741/L.11 
COUNTY COURT, ENGLAND 
CouRTS AND DISTRICTS 
THE County Court Districts (HALTWHISTLE AND ALSTON) ORDER, 
1945, DATED JUNE 14, 1945. 

I, John Viscount Simon, Lord High Chancellor of Great Britain, in 
exercise of the powers conferred upon me by the County Courts Act, 
1934,* and all other powers enabling me in this behalf, do hereby order 
as follows :— 

1. The Haltwhistle and Alston County Court shall cease to be held 
at Alston and shall be held at least once in every two months at 
Haltwhistle by the name of the Haltwhistle County Court. 

Provided that no process shall be invalid if the Court is described 
therein as the Haltwhistle & Alston County Court. 

2. This Order may be cited as the County Court Districts (Haltwhistle 
and Alston) Order, 1945, and shall come into operation on the Ist day 
of July, 1945, and the County Court Districts Order, 1938,¢ shall have 
effect as amended by this Order. 

Dated this 14th day of June, 1945. 
t S.R. & O, 1938 (No. 470) I, p. 706. 


Simon, C. 


* 24 & 25 Geo. 5, c. 53. 











WAR LEGISLATION 


STATUTORY RULES AND ORDERS, 1945 

Control of Photography Orders (Nos. 1, 2 
Revocation Order. June 19. 

Control of Photography (No. 4) (Amendment) Order. 
June 18. 


E.P. 751. and 5) 


pick; 35: 


No. 741/L.11. County Court, England. County Court Dis- 
tricts (Haltwhistle and Alston) Order. June 14 
(ante, p. 317). 

No. 762/L.13. County Court, England. Procedure. County 
Court (No. 1) Rules. June 18. 

No. 743. Factory Undertakings (Records and Information 
(No. 3) (Revocation) Order. June 16. 

E.P. 781. Finance. Blocked Accounts (Authorised Invest- 
ments) (No. 2) Order. June 25. 


E.P. 753. Finance. Currency Restrictions (Traveliers’ Con- 
sumption) (Armed Forces) Order. June 20. 

E.P. 752. Finance. Importation of Notes. (Foreign) (No. 2) 
Order. June 20. 


No. 759/L.12. Land, Acquisition of, England. 
Regulations. June 18. 


(Owner-Occupier) 


No. 713. Parliamentary Elections (England and Wales), 
Returning Officers’ Expenses. Treasury Order. 
June 11. 

E.P. 745. Police (Employment and Offence) Order. June 13. 

<.P. 772. Protected Areas Order (No. 1) Revocation Order. 


June 21. 


E.P. 711. Road Traffic and _ Vehicles. Road Vehicles 
Licensing (Leave Permit) Regulations. June 13. 

E.P. 723. Road Vehicles and Drivers Emergency Powers 
(Defence) (No. 2) Order. June 14. 


Rules of 
June 20 


Procedure. 
Vacation). 


No. 774/L.14. Supreme Court, England. 
the Supreme Court (Long 
(ante, p. 317). 


No. 682. Trading with the Enemy (Custodian) (Amendment) 
(Insurance) Order, June 9. 
E.P. 737. Trading with the Enemy. Order in Council adding 
Reg. 4a to the Defence (Trading with the Enemy) 
Regulations, 1940. June 15. 
No. 746. Trading with the Enemy (Specitied Persons) 
(Amendment) (No. 7) Order. June 13. 
PROVISIONAL RULES AND ORDERS, 1945 
Education, England and Wales. Compulsory Acquisition of 
Land. (Compulsory Purchase) Provisional Regulations. 


June 18. 


{Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2] 


NOTES AND NEWS 


Honours and Appointments 

The King has approved the appointment of Sir Davin KinG 
Murray, K.C., to be one of the Senators of His Majesty’s College 
of Justice in Scotland to fill the vacancy due to the death of 
Lord Fleming. Sir David King Murray was called to the 
Scottish Bar in 1910 and took silk in 1933. 

The Lord Chancellor has appointed Mr. G. T. HutcHirnson 
to be a member of the General Claims Tribunal, constituted 
under the Compensation (Defence) Act, 1939. Mr. Hutchinson 
was Called by the Inner Temple in 1906. 

Miss Lily Montagu, who has been chairman of the South 
London Juvenile Court, Chelsea, since its formation in 1942, 
has retired. 


Professional Announcement. 

CHARLES TAYLOR and FREDERICK GOULD STANDFIELD, prac- 
tising under the name of Raper & Co., at 55 West Street, 
Chichester, and 15 High Street, Selsey, Sussex, announce that as 
from Ist July, 1945, they have taken into partnership HARRY 
RODNEY UNDERHILL, LL.B. The firm will continue to practise 
at Chichester and Selsey under the name of Raper & Co. 





Notes 

An ordinary meeting of The Medico-Legal Society will be held 
at Manson House, 26, Portland Place, W.1, on Thursday, 
19th July, immediately following the annual general meeting 
(at 5 p.m.), when the President will deliver an address on ‘‘ Some 
Thoughts on Crime.” 

The next quarterly meeting of The Lawyers’ Prayer Union 
will be held on Monday, 9th July, at 6 p.m. (preceded by half an 
hour for tea), in the Council Room of The Law Society. The 
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speaker on this occasion will be Dr. Basil F. C. Atkinson, M.A., 
Under-Librarian of Cambridge University, and his subject will 
be ‘“‘ The End of the Law.”’ 

A comparison of the numbers and status of professional and 
business men in this country and America was given by 
Squadron-Leader Geoffrey de Freitas, barrister-at-law, when he 
addressed a meeting of the Fabian Society in Nottingham. 
Squadron-Leader de Freitas, who was the Labour candidate for the 
Nottingham Central Division, said that in proportion to population 
the U.S.A. had two and a half times as many lawyers as Britain. 
The main reason for this was the federal structure of America, 
which necessitated forty-nine different systems of law, whereas 
Britain had only two. 

The War Damage Commission notifies in the London and 
Edinburgh Gazettes of 3rd July the cancellation of the 
“ specification ’’ notices which have from time to time since 
August, 1941, been applied to the whole, or parts, of certain 
local government areas. The notices, issued under s. 7 of the 
War Damage Act, 1941, and s. 20 of the War Damage Act, 1943, 
laid it down that any person proposing to execute works in the 
specified areas for the repair of war damage costing above a 
certain named amount, and in some areas any works at all, must 
first inform the Commission. That body, in turn, had the duty 
of consulting the appropriate local and planning authorities to 
ascertain whether the carrying out of the proposed works would 
conform with their intentions regarding replanning and other 
public interests. Non-compliance with the notice rendered the 
person responsible liable to forfeit the right to repayment by 
the Commission. Such procedure will no longer be necessary. 
Under the powers conferred by the Town and Country Planning 
Acts and the General Interim Development Orders made under 
those Acts, planning control in respect of the rebuilding, 
restoration or replacement of war-damaged buildings will in 
future be exercised by the planning authorities in whose areas 
the properties are situated. 


NEW KING’S COUNSEL 

The King has approved, on the recommendation of the Lord 
Chancellor, the names of the following gentlemen for appointment 
to the rank of King’s Counsel: Sir Cecil Thomas Carr, Christian 
Bedford Fenwick, Valentine Holmes, Sir Arnold Duncan McNair, 
Carleton Kemp Allen, Basil Drewe, Montague Levander 
3erryman, Norman Roy Fox-Andrews, Charles Erskine Woollard 
Simes, Henry Ince Nelson, Raymond Winter Jennings, John 
Stuart Scrimgeour, Colonel Louis Halle Gluckstein, Sydney 
Scholefield Allen, George Harold Lloyd-Jacob, John Mackay 
Pringle, Terence Norbert Donovan, Edward Holroyd Pearce, 
Lieutenant-Commander Seymour Edward Karminski, Owen 
Latham Bateson, Major Basil Edward Nield, Michael Edward 
Rowe, Major Cyril Barnet Salmon, Major Arthur Capewell, 
John Scott Henderson, Albert Denis Gerrard, Lieutenant- 
Colonel Anthony Alfred Harmsworth Marlowe, Patrick Arthur 
Devlin, Brigadier George Steven Harvie Watt, T.D. 

Lord Fairfield, formerly Lord Justice Greer, senior Lord 
Justice of Appeal, left £25,830, with net personalty £19,720. 

Lieut.-Commander Sir George Lewis, R.N.V.R., solicitor, of 
Ely Place, E.C., left £53,546, with net personalty £27,784. 


COURT PAPERS 
SUPREME COURT OF JUDICATURE 
TRINITY SITTINGS, 1945 
COURT OF APPEAL AND HIGH COURT OF JUSTICE— 
CHANCERY DIVISION 
Rota OF REGISTRARS IN ATTENDANCE ON 


Date. EMERGENCY APPEAL Mr. Justice 
Rota. Court I. Utuwatt. 
Mon., July 9 Mr. Blaker Mr. Hay Mr. Farr 
Tues., ae Andrews Farr Blaker 
Wed., ~~ Jones Blaker Andrews 
Thars., ,, 12 Reader Andrews Jones 
Fri., a Hay Jones Reader 
Sat., - Farr Reader Hay 
Group A. Group B. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
Date. CoHEN. VAISEY. EVERSHED. ROMER. 
Witness. _Non-Witness. Non-Witness. Witness. 
Mon., July 9 Mr. Jones Mr. Reader Mr. Andrews Mr. Blaker 
Tues., ~~ Reader Hay Jones Andrews 
Wed., =, ee Hay Farr Reader Jones 
TnwIs.,;. ». 12 Farr Blaker Hay Reader 
Fri., a OS Blaker Andrews Farr Hay 
Sat., ee Andrews Jones Blaker Farr 











